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-- The MAILING DATE of this communication appears on the cover sheet with the correspondence addn 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- tf the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

' tf NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even If timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )[3 Responsive to communication(s) filed on 15 March 2004 . 
2a)IS This action is FINAL. 2b)n This action is non-final. 

30 Since this application is in condition for allowance except for fonnal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex pa/te Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 1-79 and 108 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) M Claim(s) 1-79 and 108 is/are rejected. 
?)□ Claim(s) is/are objected to. 

d)\3 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9)0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawlng(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2.n Certified copies of the priority documents have been received in Application No. . 

30 Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Response to Amendment 

1 . The Applicant's Amendments and Accompanying Remarks, filed March 15, 2004, have 
been entered and have been carefully considered. Claim 108 is added, claims 80 - 107 are 
canceled and claims 1 - 79 and 108 are pending. The invention as currently claimed is not found 
to be patentable for reasons herein below. 

2. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claim Rejections - 35 USC § 103 

3. Claims 1 - 16, 20 - 25, 32 - 53, 62 - 69 and 71 remain rejected under 35 U.S.C. 103(a) 
as being unpatentable over Wanek et al. (U.S. 5,294,478) in view of Ruffo (US 4,018,646). The 
details of the rejection can be found in paragraph 3 of the previous Office Action dated 
December 1, 2003. The rejection is maintained. 

Newly added claim 108 is also rejected under 35 U.S.C. 103(a) as being unpatentable 
over Wanek et al. (U.S. 5,294,478) in view of Ruffo (US 4,018,646). 

Wanek is directed to a multi-layer absorbent composite which is useful in personal care 
products (column 1, lines 5 - 9). Wanek teaches an absorbent composite comprising first and 
second surge management layers and an absorbent layer located between said first and second 
surge management layers (Abstract). The first and second surge management layers are equated 
to the Applicant's "first stratum" and "third stratum" respectively and the absorbent layer is 
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equated to the Applicant's "second stratum". Wanek teaches that the first surge management 
layer comprises synthetic polymeric fibers, which can be equated to the Applicant's "first 
fibers", and the second surge management layer comprises hydrophilic fibers, which can be 
equated to the Applicant's "third fibers" (Abstract). The absorbent layer comprises a means for 
containing a high-absorbency material and a high-absorbency material (column 6, lines 51-54). 
In one preferred embodiment, the absorbent layer is formed from an air-laid mixture of wood 
pulp fluff fibers, equated to the AppUcant's "second fibers", and a high-absorbency material such 
as synthetic hydrogel polymers, equated to the AppUcant's "superabsorbent material" (column 7, 
lines 1-15, column 10, lines 19 - 24). 

Wanek fails to disclose a first transition zone comprising fibers from the "first and second 
strata" and a second transition zone comprising fibers from the "second and third strata" 
commingled substantially uniformly across the composite's width and along the composite's 
length. 

Ruffo is directed to a nonwoven useful in applications such as absorbent products such as 
diapers (column 15, lines 1-10). Ruffo teaches a nonwoven material comprised of a majority 
amount by weight of a fiber type and a minority amount, by weight of a second fiber type 
interspersed and blended therewith with the opposed major face being comprised of a majority 
amount by weight of a second fiber type and a minority amount of the first fiber type and 
blended therewith (column 11, lines 48 - 55). In a preferred embodiment, Ruffo teaches a 
substantially continuous fiber transition zone between each opposed face, substantially uniformly 
diminishes on a weight basis to the other face at which it comprises a minority amount of the 
fiber blend by weight (column 11, lines 62 - 68). It is not stated exphcitly by Ruffo but it is 
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recognized in the art that this type of fiber commingling also adds structural integrity to the 
bonded layers, helps resist delamination of the two layers and provides enhanced wicking of 
fluids. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to uniformly intersperse and blend the fibers of the first surge management layer with 
the fibers of the second surge management layer of Wanek to create a first transition zone as 
suggested by Ruffo and blend the fibers of the second surge management layer with the fibers of 
the third surge management layer of Wanek to create the second transition zone as suggested by 
Ruffo motivated by the desire to create a laminate with more structural integrity as well as 
providing enhanced wicking of fluids. 

It should be noted that even though product-by-process claims are limited by and defined 
by the process, determination of patentability is based on the product itself. The patentability of 
a product does not depend on its method of production. If the product in the product-by-process 
claim is the same or an obvious variant fi*om a product of the prior art, the claim is unpatentable 
even though the prior product was made by a different process. In re Thorpe, 227 USPQ 964, 
966 (Fed. Cir. 1985). The burden has been shifted to the Applicant to show unobvious 
differences between the claimed product and the prior art product. In re Marosi, 218 USPQ 289, 
292 (Fed. Cir 1983). 



4. Claims 17 and 18 remain rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wanek et al. (U.S. 5,294,478) in view of Ruffo et al. (US 4,018,646) and Win et al (U.S. 
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5,677,635). The details of the rejection can be found in paragraph 4 of the previous Office 
Action dated December 1, 2003, The rejection is maintained. 

5. Claims 27 - 3 1, 55 - 61, 70 and 72 - 79 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wanek et al. (U.S. 5,294,478) in view of Ruffo et al. (US 4,018,646) and 
Graef et al (US 5,225,047). The details of the rejection can be found in paragraph 5 of the 
previous Office Action dated December 1, 2003. The rejection is maintained. 

6. Claims 74 - 77 are rejected under 35 U.S.C. 103(a) as being unpatentable over Wanek et 
al. (U.S. 5,294,478) in view of Ruffo et al. (US 4,018,646), Graef et al (U.S. 5,225,047) and 
Oilman et al (U.S. 5,437,653). The details of the rejection can be found in paragraph 6 of the 
previous Office Action dated December 1, 2003. The rejection is maintained. 

Response to Arguments 

1. Applicant's arguments filed March 15, 2004 have been fully considered but they are not 
persuasive. 

8. In response to Applicant's argument that Wanek teaches away from a composite having a 
transition zone between adjacent layers, the Examiner respectfully argues the contrary. Wanek 
teaches an absorbent composite comprising first and second surge management layers and an 
absorbent layer located between said first and second surge management layers (Abstract). 
Although Wanek fails to disclose a first transition zone and a second transition zone comprising 
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fibers commingled substantially uniformly across the composite's width and along the 
composite's length, Ruffo teaches a nonwoven material comprised of a majority amount by 
weight of a fiber type and a minority amount, by weight of a second fiber type interspersed and 
blended therewith with the opposed major face being comprised of a majority amount by weight 
of a second fiber type and a minority amount of the first fiber type and blended therewith 
(column 1 1, lines 48 - 55). In a preferred embodiment, Ruffo teaches a substantially continuous 
fiber transition zone between each opposed face, substantially uniformly diminishes on a weight 
basis to the other face at which it comprises a minority amount of the fiber blend by weight 
(column 11, lines 62 - 68). Although, it is not stated explicitly by Ruffo but it is recognized in 
the art that this type of fiber commingling also adds structural integrity to the bonded layers, 
helps resist delamination of the two layers and provides enhanced wicking of fluids. Therefore, it 
is the position of the Examiner that Ruffo properly provides for deficiencies of the invention 
Wanek. The Applicant notes that Wanek states "it is not necessary that the first and second surge 
management layers be in direct contact with an absorbent layer" (column 6, lines 40 - 45) but it 
should be noted that Wanek does not necessarily teach that they are NOT in direct contact. 
Wanek simply provides flexibility in his invention by allowing intervening layers but does 
exclude an embodiment where the first and second surge management layers are in direct contact 
with the absorbent layer. Further, the Applicant notes that the layers are pHed which is disclosed 
by the Wanek reference. However, the Examiner has used Ruffo to provide motivation for 
commingled transition zones, therefore, the end result of the combination of the two references 
would not be a pUed composition. It should be noted that one cannot show nonobviousness by 
attacking references individually where the rejections are based on combinations of references. 
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See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 
231 USPQ 375 (Fed. Cir. 1986). 

9. In response to Applicant's argument that the interfaces of Ruffe are not equivalent to 
Applicant's "transition zones", the Examiner respectfully argues the contrary. The Applicant has 
defined the transition zone in claim 1 as comprising fibers fi om the first and second strata (or 
second and third strata) commingled substantially uniformly across the composite's width and 
length. These requirements have been met by Ruffo regardless of the process which the 
Applicant uses to create the composite. It is suggested by the Examiner to further articulate the 
nature of the transition zones to differentiate it fi-om the prior art product. 
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10. TfflS ACTION IS MADE FINAL- Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
vj'\\\ expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 . 136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jennifer A Boyd whose telephone number is 571-272-1473. The 
examiner can normally be reached on Monday thru Friday (8:30am - 6:00pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on 571-272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306, 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EEC) at 866-217-9197 (toll-free). 




May 20, 2004 



Ula C. Ruddock 

Primary Examiner 
Tech Center 1700 



